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PER CURI AM

James Elton Richburg pled guilty to possession of a
firearmby a convicted felon, 18 U. S.C. § 922(g)(1) (2000), and was
sentenced to a termof 108 nonths i nprisonnent. R chburg contends
on appeal that the district court clearly erred in finding that, in
his attenpt to avoid arrest, he assaulted the arresting officer in
a manner that created a substantial risk of serious bodily injury.

U.S. Sentencing Guidelines Manual 8 3Al.2(b)(1) (2003). W affirm

During a traffic stop of the car in which R chburg, a
convicted felon, was a passenger, the police officer |earned that
t here was an out standi ng probation viol ation warrant for Ri chburg.
The officer told Richburg that he was under arrest, noticed a gun
in R chburg’ s wai stband, and attenpted to handcuff him Ri chburg
turned around and tried to punch the officer in the face, but
m ssed. The two struggled and Richburg’ s gun fell to the ground.
The struggle continued, with the officer punching R chburg in the
face and spraying him in the face with cap-stun, until other
officers arrived. At Richburg’s sentencing, over his objection
the district court determned that Richburg had assaulted the
officer in a manner that created a substantial risk of serious
bodily injury and gave him a three-level adjustnment under
8 3Al1.2(b)(1).

The district court’s factual finding that Richburg

assaulted the officer in a manner that created a risk of serious



bodily injury is reviewed for clear error. United States V.

Harrison, 272 F.3d 220, 223 (4th Gr. 2001), cert. denied, 537 U.S.

839 (2002). Ri chburg argues that his conduct did not create a
substantial risk of serious bodily injury. He attenpts to
distinguish his case from Harrison, where the defendant’s
acconplice shot at pursuing police officers,” id. at 222, and from

United States v. Sloley, 19 F.3d 149, 154 (4th Gr. 1994), in

whi ch the defendant resisted arrest by struggling with the officer
and grabbi ng his gun.

Application of 8§ 3A1.2(b) usually is based on sone act ual
injury to the |law enforcenent officer or a clear attenpt by the
defendant to inflict serious injury, as in Harrison and Sloley.

See, e.q., United States v. Zaragoza-Fernandez, 217 F.3d 31, 33

(1st Cir. 2000) (defendant drove his car at mlitary policeman who
suffered glancing blow on knee as he junped clear); United

States v. Ashley, 141 F.3d 63, 69 (2d Cr. 1998) (mnor injuries

suffered by four officers in subduing defendant). However,
ci rcunst ances al one that presented a risk of injury have been held

to warrant the adjustnment. See United States v. Wal dnman, 310 F. 3d

1074, 1079 (8th Cr. 2002) (defendant pointed | oaded gun at back of

officer’s head and threatened to kill hin); United States v. Bow e,

“In Harrison, the appellant received adjustnents under
8 3Al.2(b) and 8 3Cl.2 (Reckl ess Endangernent during Flight). He
did not contest the applicability of 8 3Al.2(b), but argued that
USSG 8§ 3Cl. 2 al one shoul d have been applied, and that applying both
sections constituted double counting. 272 F.3d at 223.
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198 F. 3d 905, 913 (D.C. Cr. 1999) (defendant’s attenpt to pull gun
from wai stband as officer tried to handcuff him posed risk of
serious bodily injury).

Clear error occurs when the court, upon review ng the
record as a whole, is left with the ““definite and firmconviction

that a m stake has been commtted.’” United States v. Powel |, 124

F.3d 655, 667 (5th Gr. 1997) (quoting United States v. United

States Gypsum Co., 333 U S. 364, 395 (1948)). Al t hough the
circunstances in this case are | ess egregious than those in other
decisions, we are satisfied that a circunstance where, as here, an
armed officer has a physical fight with an arned suspect he is
attenpting to arrest, presents a risk of serious bodily injury. W
cannot say that the district court clearly erred in finding that
t he adj ust nent was war r ant ed.

We therefore affirmthe sentence i nposed by the district
court. We dispense with oral argunment because the facts and | egal
contentions are adequately presented in the materials before the

court and argunent would not aid the decisional process.
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